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H ANDLING PROFESSIONAL LIABILITY C ASES IN TEXAS
BY GREGG S. WEINBERG

I. Introduction
This article is an overview of the various theories of liability
and defense in claims against professionals in Texas. It is
intended to serve as a reference point for anyone involved in
a professional liability case and, perhaps more importantly, it
can be used to assist professionals in the prevention of lawsuits. The first section of this article provides an overview of
the specific bases of professional liability including negligence,
negligent misrepresentation, breach of fiduciary duty, breach
of contract, and fraud, with a particular emphasis on negligence. The next section of this article briefly covers defenses
to these various claims. Finally, this article will conclude with
an analysis of what to look for in your malpractice insurance
policy, focusing on topics such as the nature of the various
professional liability policies, deductibles, choice of counsel
provisions, and provides tips on how to avoid malpractice
claims altogether.

be used by a reasonably prudent person under the same or
similar circumstances.”5 However, a professional has a duty
imposed by law to act as a reasonably prudent “professional”
(as opposed to a “person”) under the circumstances:

A. Negligence
In a professional liability case negligence is defined as the
failure to use the ordinary care required by the same kind
of professional under the same or similar circumstances.4
Ordinary care is defined as “that degree of care that would

Ordinarily before a duty arises a professional-client relationship usually must exist.9 In the professional negligence context
a duty to the client can arise in a number of ways. The parties
can expressly or impliedly manifest an intention to establish a
professional-client relationship.10 Your contract with the client

Certain professions consist of members who hold
themselves out as having superior knowledge,
training, and skill. Such persons are held to a standard embodying this concept, a violation of which
is called professional negligence or malpractice,
which is expressed in terms of a similar professional
acting or failing to act under the same or similar
circumstances. . . .6

In most professional liability cases premised on negligence
the presumption is that the jurors are not “experts” regarding
the ordinary care of a particular professional.7 When jurors are asked to
In a professional liability case
II. Malpractice Actions
decide professional negligence claims
negligence is defined as the failure
The literal translation of “malpractice”
they are frequently guided by experts
to use the ordinary care required
is “bad practice.” Accordingly, a
who provide testimony and opinions
plaintiff in a malpractice suit seeks to
as to the duty of care owed by the
by the same kind of professional
impose liability on a professional for
members of a particular profession.8
under the same or similar
an alleged “bad practice.” Professional
Professional liability cases are thus
circumstances.
malpractice includes the intentional
considered “expert intensive” when
and negligent conduct of profescompared to other types of cases.
sionals in the course of providing services to their clients.1
Professional liability actions can be based on tort, contract,
1. Duty of Care
or statute.2 The law understands and presumes that there
The first issue that must be analyzed in any professional
is a range of acceptable conduct for professionals given the
negligence case is “to whom is a duty owed?” The second
circumstances presented—thus the law does not impose
issue is “to what extent is that duty owed?” The answers to
liability merely because a bad result occurs.3 However, it is
these questions are largely dependent on the substantive law
important to remember that while a bad result alone does
governing professionals. In Texas, professionals are required
not create liability for a professional, it may well result in a
to be licensed and are generally subject to review by governing
lawsuit. What follows below is an overview of the types of
boards. These governing boards are empowered to make rules
claims made against professionals in Texas.
regulating the practice of the profession.
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is a prime example of an express intention to establish such a
relationship. It is the contract that should set the boundaries
of the express duties owed to the client. A duty may also arise
through an implied professional-client relationship—such
as when a professional advises a potential client over the
phone without first expressing that the individual is not yet
a client.11 Duties can even arise when no professional-client
relationship exists.12
2. Breach of Duty & Establishing the Standard of Care
Regardless of whether a claim is brought against a doctor,
lawyer, accountant, engineer, architect, insurance agent,
real estate broker or any other professional, a breach of duty
requires proof that the ordinary care of that profession was
not exercised.13 Even though the standards of care may vary
from profession to profession, it is expected that the professional will exercise the degree of care and skill necessary for
his or her discipline.14 This rule recognizes a professional’s
special knowledge and ability as one of the relevant conditions
necessary for the determination of what constitutes ordinary
care for a particular profession.15
3. Expert Witness Requirements
The standard of care required of a professional is usually a
matter that must be established by an expert in the field. The
jury often needs “assistance” in determining the standard of
care for a certain profession before they can determine whether
that standard has been breached. In malpractice cases an
expert is called upon to establish the standard of care of an
ordinarily prudent professional under the circumstances.16
a. Qualification of an Expert
An expert witness must be qualified to provide an opinion
in the relevant field under examination.17 According to the
Texas Rules of Evidence, the qualification of an expert is
a preliminary question to be decided by the trial court.18
According to Rule 702 of the Texas Rules of Evidence, an
expert witness is qualified by “knowledge, skill, experience,
training, or education” and must have special knowledge
about the particular situation in which he intends to provide
testimony.19 The Texas Supreme Court has held that Rule
702 requires that the expert’s testimony be relevant to the
issues in the case and based upon a reliable foundation.20 As
a result, trial courts in Texas are now responsible for making
preliminary determinations of whether the proffered expert
testimony meets the required standards.21 Judges are to act
as “gatekeepers” in determining the admissibility of expert
testimony,22 considering a variety of factors. These factors
include, but are not limited to:
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(1) the extent to which the theory has been or can
be tested;
(2) the extent to which the technique relies upon the
subjective interpretation of the expert;
(3) whether the theory has been subjected to peer
review and/or publication;
(4) the technique’s potential rate of error;
(5) whether the underlying theory or technique has
been generally accepted as valid by the relevant
scientific community; and
(6) the non-judicial uses which have been made of
the theory or technique.23
A party offering an expert’s testimony bears the burden to
prove that the expert witness is qualified and must demonstrate that the expert witness possesses special knowledge
as to the matter in which he proposes to give an opinion.24
The trial court should still ensure that the expert’s opinion
is consistent with applicable professional standards outside
the courtroom, and that the opinion has a reliable basis in
the knowledge and experience of the discipline.25
b. Same School of Practice & Locality Rules
The standard of care is generally established by the testimony
of an expert from the same school of practice as the professional defendant.26 This principle has come to be known as
the “same school of practice rule.” Under this rule, a defendant
in a professional malpractice case is entitled to have their
conduct analyzed by the standard of care relevant to their discipline.27 The Texas Supreme Court, in Porter v. Puryear, held
that the same school of practice rule is no longer a necessary
requirement when the expert proffered is sufficiently familiar
with the same area of practice as the defendant.28 Therefore,
it is not absolutely necessary for an expert to be in the same
field of practice as the defendant as long as the subject of the
expert’s opinion is common to and equally recognized and
developed in both schools of practice.29
Under the “locality rule,” the standard of care for a particular
profession is based on the standard practice for that profession
in the locality where the alleged injury took place.30 An expert
witness in a malpractice case is no longer required to be from
the defendant’s locality if he is familiar with the standard of
care in the specific area.31 The Texas Supreme Court has held
that if there are universally accepted standards, the locality
rule is inapplicable.32 However, it may still be beneficial to
obtain expert witnesses from the defendant’s locality if only
to bypass the possibility of a finding that testimony of an
expert witness from outside the community is insufficient.33
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c. Summary Judgment
The establishment or preclusion of summary judgment on a
claim for negligence is dependent upon expert testimony.34
While the testimony of an expert can support summary
judgment, the testimony must be clear, direct, otherwise
credible, and free from contradictions and inconsistencies.35
If the expert witness presents evidence sufficient to support
a motion for summary judgment, the opposing party must
produce its own expert testimony to controvert the summary
judgment proof.36 Without controverting expert testimony,
the opposing party can establish that no genuine issue of fact
exists as to an essential element of the malpractice claim and
the summary judgment motion may be granted.
4. Proximate Causation
In a professional malpractice action based on negligence, the
client must prove that his or her injury was proximately caused
by the professional’s breach of duty.37 The two elements of
proximate causation are cause-in-fact and foreseeability.38
Cause-in-fact requires that the alleged act be a substantial
factor in bringing about the injury, and without which, no
harm would have occurred.39 Foreseeability requires that
the professional, as a person of ordinary intelligence, would
have anticipated the danger that their negligent act created for
others.40 However, it is not a requirement that the professional
anticipate the exact manner in which injury will occur.41
Foreseeability is not measured by hindsight, but instead by
what the actor knew or should have known at the time of
the alleged negligence.42 In addition to establishing proximate
cause, a plaintiff in a legal malpractice case must also prove
that “but for” the defendant attorney’s negligence, the plaintiff
would have won the underlying case.43 The plaintiff must
prove that had he been successful in establishing liability
against the original defendant in the underlying action, the
judgment would have been collectible.44
5. Damages
Negligence without injury or damage is not compensable.45
Injury can be established by showing physical injury, economic loss, and other detriment sustained by the plaintiff.46
Because actual damage is one of the essential elements in a
negligence claim a plaintiff has the burden of proving the
existence of damages.47 In a legal malpractice case mental
anguish damages may not be recovered when the mental
anguish is a consequence of purely economic losses caused
by an attorney’s negligence.48
The Houston Court of Appeals, in Coastal Conduit & Ditching
v. Noram Energy, held that purely economic damages are not
available in a negligence action absent a claim for personal

injury, property damage, or a contractual relationship.49 The
Texas Supreme Court has adopted an economic loss rule
which precludes recovery of economic losses in negligence
when the loss is the subject matter of a contract between the
parties.50 Additionally, in medical malpractice actions, the
Texas legislature has placed statutory limits on recoverable
damages against a physician, health care provider, or health
care institution.51
B. Other Causes of Action
1. Fraud & Misrepresentation
Claims arising from an alleged misrepresentation can arise
under different theories, depending on whether the speaker
knew of the statement’s falsehood.
a. Common-Law Fraud
Common-Law Fraud includes the following elements: 1) a
material representation was made; 2) it was false; 3) when
the representation was made, the speaker knew it was false
or the statement was made recklessly without any knowledge
of its truth and as a positive assertion; 4) the speaker made
the representation with the intent that it should be acted on
by the other party; 5) the other party acted in reliance on
the representation; and 6) the party thereby suffered injury.52
All elements must be established before recovery will be
permitted.53
A false material representation made knowingly or recklessly
does not form the basis for actionable fraud alone. For a false
statement to be actionable as fraud, the complaining party
must have relied on it to his or her detriment.54 Additionally,
the plaintiff’s reliance must have been justified.55 If the
plaintiff knew the representation was false, there can be
no justifiable reliance.56 Finally, recovery for fraud will not
be permitted unless the fraud resulted in actual injury or
damage to the person defrauded.57 An injury occurs when
legal liabilities or obligations are incurred which would not
have been incurred but for the fraud.58
b. Statutory Fraud
Fraud can also arise under statute. For example, Section 27.01
of the Texas Business and Commerce Code prohibits fraud in
real estate and stock transactions.59 Both false representations
and false promises may constitute fraud under the statute.60 It
is important to note that even if the statute does not provide
a remedy in a certain situation, or if more favorable damages
could be recovered under common law, the plaintiff may
proceed with a claim under common-law fraud.61 However,
statutory fraud usually offers recovery of damages not
otherwise available under the common-law.62 In addition to
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actual damages, a plaintiff can recover exemplary damages,
reasonable and necessary attorney’s fees, expert witness fees,
costs for copies of depositions, and costs of court.63
c. Negligent Misrepresentation
If an injured party is unable to bring a case based on fraud,
an action for negligent misrepresentation may be available.64
Negligent misrepresentation differs from common-law fraud in
that it does not require knowledge by the professional of the
falsity or reckless disregard of the truth.65 Texas has adopted
the Restatement (Second) of Torts § 552 which defines the
elements of negligent misrepresentation as: 1) a representation
that is made by a defendant in the course of the defendant’s
business, profession, or employment, or in a transaction in
which the defendant has a pecuniary interest; 2) in the course
of that representation the defendant supplies false information
for the guidance of others in their business; 3) the defendant
did not exercise reasonable care or competence in obtaining
or communicating the information; and 4) the plaintiff suffers
pecuniary loss by justifiably relying on the information.66
A recovery for negligent misrepresentation is limited to the
pecuniary loss suffered by the plaintiff as the result of reliance
on the misrepresentation,67 including the difference between
the value of what the plaintiff received in the transaction and
the purchase price.68 However, the plaintiff is not entitled to
recover “benefit of the bargain” losses between the plaintiff
and the defendant69 or mental anguish damages.70 Also,
available damages do not include any lost profits resulting
from the misrepresentation.71
Negligent misrepresentation has emerged as an attractive
theory of liability for non-clients asserting claims against
professionals because liability under Section 552 does not
require privity of contract. Liability is based not on the
breach of a duty that the professional owes to a client, but
instead on an independent duty arising from the professional’s
awareness of a person’s reliance on the misrepresentation
and the intention that the person so rely.72 That independent
duty, however, still requires proof of the standard of care and
breach of that duty.73
2. Breach of Contract
When a party fails to perform something that he or she has
expressly or impliedly promised to perform, a breach of
contract occurs.74 When a party breaches a contract, the most
common remedy is monetary damages. Monetary damages act
as compensation for the loss actually caused by the breach.75
There are two types of damages that are recoverable in a
breach of contract action: direct damages and consequential
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damages.76 Direct damages serve as compensation for an
injury directly caused by the breach. Consequential damages, on the other hand, compensate losses that come about
indirectly from the breach.77 As such, a consequential loss
must be shown to have been a foreseeable result of a breach
at the time the contract was made.78
Even though a litigant may assert a number of claims in a
single lawsuit, he can only receive one damage award as
compensation for the same harm.79 Double recovery will
not be permitted. In addition, exemplary damages are not
recoverable in an action for breach of contract, even if the
breach is intentional or malicious.80 Attorney’s fees, on the
other hand, are recoverable: fees necessarily incurred in the
prosecution of the action are permitted by either the general
attorney’s fees statute,81 or as expressly provided in the
contract itself.
3. Breach of Fiduciary Duty
A fiduciary duty is the most rigorous civil duty recognized
by law. The fiduciary owes the beneficiary the duties of
loyalty and good faith; integrity of the strictest kind; fairness;
honest dealing; and the duty of full disclosure.82 Fiduciaries
must do more than act fairly and in good faith—it has been
stated that the duty encompasses the requirement to place
the interest of the beneficiary ahead of the fiduciary’s own
interest.83 Fiduciary duties can also encompass a requirement
to preserve client confidences; to account; to follow instructions; to property manage/supervise trust funds; refrain from
self dealing; and not to usurp opportunities.
a. Existence of Fiduciary Relationship
The law recognizes certain relationships impose fiduciary
duties, for example: lawyer/client; trustee/beneficiary; and
agent/principal. Other relationships can rise to the level of a
fiduciary relationship as a matter of law depending on the services to be provided.84 Fiduciary relationship may arise from
formal, informal, or contractual relationships.85 An informal
fiduciary duty may arise from a moral, social, domestic, or
purely personal relationship of trust and confidence.86
Attorneys, real estate agents and Certified Financial Planners
are clearly recognized as having fiduciary duties to their
clients. CPAs, on the other hand, do not always have such
duties.87 Stock brokers simply owe a duty to carry out a
customer’s orders, unless they cross the line to become
“financial advisers” and thus are treated as fiduciaries.88
Insurance agents owe a fiduciary duty to their insurers under
agency contracts.89 Associates at law firms owe a fiduciary
duty to their employers not to personally profit at the expense
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of the firm with regard to business.90 Condominium board
members are fiduciaries to each condo unit owner under the
Texas Property Code.
b. Fiduciary Duty v. Negligence
Because a breach of duty is required for a claim of negligence,
sometimes the same act can amount to a breach of fiduciary
duty. A plaintiff may wish to proceed on a breach of fiduciary
duty claim, rather than a negligence claim, because of the
higher standards imposed on fiduciaries or because, in some
instances, the burden of proof may shift to the defendant.91
To rise to the level of a breach of fiduciary duty, however, the
act must have overtones of disloyalty, self-dealing, or other
actions that constitute a “breach of trust”.92 Where the “gist
of the complaint” is essentially that the professional fell below
the standard of care, rather than acting disloyal or in bad
faith, the courts allow the claim to proceed under a negligence
theory, but not on breach of fiduciary duty grounds.93
4. Intentional Torts
Though alleged less often, a plaintiff can bring claims against
a professional for intentional torts. These claims include
assault, battery, false imprisonment, intentional infliction
of emotional distress, trespass to chattels, and conversion.94
Intent, for purposes of tort claims, means that the actor
desires to cause the consequences of his or her act, or that
he or she believes that the consequences are substantially
certain to result from it.95
III. Defenses to Claims
A wide range of defenses are available in malpractice actions,
such as statute of limitations, comparative negligence, res
judicata, estoppel, ratification, or economic loss rule. Special
consideration must be given to instances where the applicable
statute of limitations is delayed due to the discovery rule,
tolling, or fraudulent concealment. The discovery rule is
particularly important in the case of legal malpractice, where
Texas courts have held that such claims are “inherently
undiscoverable” until the attorney-client relationship has
ended.96 In practice, this puts a serious obligation on the
attorney to fully communicate when the engagement has
ended. An attorney, or any professional for that matter, would
be well-advised to send a disengagement letter when the
engagement ends to establish a date from which the statute
of limitations starts to run.
Additionally, certain professionals have statutory protections.
For example, a plaintiff cannot sue an architect, engineer or
surveyor without a certificate of merit—essentially an affidavit
from same kind of professional stating how defendant was

negligent—accompanying the petition.97 Similarly, within
a short time of bringing suit against a medical professional,
a certificate of merit must be supplied or the case will be
dismissed.98
Other professionals may be entitled to immunity. For example,
under Texas law, attorneys cannot be held liable for wrongful
litigation conduct toward third parties.99 This rule of attorney
protection exists because the third party has not retained the
attorney, the attorney’s services were not rendered to the third
party, no privity of contract exists between the third party
and the attorney, and the attorney’s duties are owed only to
the client.100 Allowing claims against opposing counsel for
litigation misconduct undercuts an attorney’s duty to zealously
represent his clients within the bounds of the law.101
Third Party Defendants and Responsible Third Parties may
be named for purposes of reducing a professionals overall
percentage of responsibility for a loss.102 If another person
or entity can be blamed for part of the loss but they have no
“money” they can be named as a Responsible Third Party for
purposes of achieving a reduction in liability exposure for
the professional.103
IV. Malpractice Insurance Policies
Malpractice insurance policies are designed to protect professionals from personal liability for acts committed in the
practice of their profession. Policies can shield professionals
from liability arising out of any error, mistake or negligence
occurring in the course of practice. Malpractice insurance
policies may also protect professionals from liability arising
out of actual malpractice.104
A. Types of Policies
“Occurrence policies” provide coverage for any acts or omissions that occur during the policy period, regardless of when
the claim is made.105 Thus, professionals with this type of
coverage will be indemnified for any act that occurs during
the specific policy period.106 This type of coverage was more
popular in the past than it is today. Today, most malpractice
policies are claims-made policies.107
A “claims-made policy” indemnifies professionals against all
claims made during the policy period, regardless of when the
incidents that gave rise to the claims occurred.108 However,
this type of policy provides no protection to professionals for
claims that are made after the policy expires.109 Therefore, it
is imperative for a professional to obtain coverage for delayed
claims that may be filed after the professional retires, becomes
disabled, or dies. It is important for professionals to discuss
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the availability of extended discovery coverage (“long-tail
coverage”) with their insurers.110

the insured’s choice of defense counsel, as well as defense
counsel’s billing rates and guidelines regarding payment of
defense expenditures.117

In addition to extended discovery coverage, professionals
should also be aware of their policy’s “retro date.” A “retro
date” limits a policy’s coverage to acts or omissions that occur
after the retro date. Any alleged act or omission before the
retro date is not covered, even if the claim is made within
the coverage period of the policy.

V. Tips for Avoiding Malpractice Claims
1. Document everything!
* If it’s not memorialized (written/electronic),
then it didn’t happen.
* Without documentation, litigation will be a
swearing match with the client.
* Professionals should document phone call
returns.
2. Reduce your digital footprint.
3. Know who your client is and be alert to conflicts.
4. Treat clients with respect.
* All letters and emails are Exhibit # 1.
5. Don’t blame something on a prior professional’s
negligence.
6. Don’t change records.
7. Establish a document retention policy and stick
with it.
8. Put client’s interest ahead of your own profit
motive.
9. Disclose, disclose some more, then document
and confirm.
10. Think twice before you sue a client for fees.
11. Use an engagement letter.
* Fee agreements should be written within the
bounds of the profession
12. Implement policies & procedures for catching
mistakes early.

B. Liability Limitations
Malpractice policies generally provide two liability limits and
a deductible amount to be paid by the professional (insured).
Generally, a deductible requires the insured to pay defense
costs up until the deductible amount is satisfied and insurance coverage kicks in and/or require the insured to pay the
deductible amount as part of any settlement.
The first liability limit is a limitation as to each claim and
establishes the insurer’s total liability for all damages arising
out of the professional services, irrespective of the number
of claims.111 The second liability limit is the aggregate limit;
this is the maximum liability of the insurer for all covered
claims that occur during the policy period.112
Having a policy with defense costs inside the limit of liability
(“burning-limits policy”) diminishes the coverage to pay
damages on a dollar-for-dollar basis for each dollar paid for
defense costs.113 In other words, every dollar paid for defense
costs reduces the amount of coverage available to pay damages
or settlement. A policy with a separate defense limit does
not diminish when litigation/defense costs are incurred.114
C. Consent to Settle
Under most malpractice policies, the insured’s consent is
required in order for a claim or suit to settle.115 The reason
for this is the fact that a settlement may adversely affect a
professional’s reputation. However, some malpractice policies
carry consequences if an insured refuses to consent to a
reasonable settlement. For instance, refusal to consent to a
reasonable settlement may carry with it a possible limitation
of the insurer’s liability to the amount for which the case
could have been settled.116
D. Choice of Counsel
Many insurers seek to enter into defense agreements with the
insured and defense counsel. This occurs most often when
the insurer has the duty to defend the claim and therefore
is entitled to control the defense under policy terms. For
example, the defense agreement may specifically approve of
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